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APPEAL DISMISSED

In this Court,

I, Javier Augusto De Luca, General Prosecutor leefttre Federal Court of
Cassation in Criminal Matters, in charge of Prosers Office No. 4, in the case entitled
“Ferndndez de Kirchner, Cristina y otros s/ enaulento” [on cover-up (cassation file),
kept on file at Courtroom 1 of the Federal CourtGassation Matters, Court Case No.
CFP777/2015/CFC1, Fiscalnet: 10789/15, hereby atatellows:

1) Background.

This file was referred to me as a consequenceeoffipeal to the court of cassation
filed by the representative of the Public ProsecsitOffice before the lower court, against
the ruling passed by Courtroom 1 of the Court ofpégs in Federal Criminal and
Correctional Matters for the City of Buenos Airedyich decided —by a majority vote— to
uphold the decision appealed against, which disdifise accusation that gave rise to these
proceedings on the grounds that there was no afésection 180 of the Argentine Code of
Criminal Procedure), and ordered that relevant eoif the file and of the confidential
documents be forwarded to Federal Court No. 9,k&&dffice No. 18, to be added to case
file No. 11,503/14 kept by that court.

In his appeal to the court of cassation, the pruatsedefore the court of appeals



stated that the decision appealed against was sistent with the appropriate legal solution
for the case, since the line of reasoning contaitiedein was the result of excessive
formalistic strictness to the point of distortinigetessence of the instruments and legal
concepts in question. He described the argumemigidad by the Court of Appeals as
being dogmatic, which unlawfully prevented access tjudicial investigation that might

make it possible to prove the hypothesis suggestdte accusation.

a) The events reported

These proceedings were initiated on 14 January 281& result of the accusation
presented by the prosecutor then in charge of theeeutorial Investigation Unit handling
the bombings of the AMIA building perpetrated ondlBy 1994, Mr. Alberto Nisman.

It is clear from such accusation and from the sgbeet request for the
investigation stage of the proceedings to begin brstied by the prosecutor then handling
the case— that the subject-matter of these proogeds the purported investigation of an
alleged “sophisticated criminal plan” claimed tovlabeen designed, negotiated and
implemented by Cristina Elisabet Ferndndez de Kiech—President of the Argentine
Republic—, together with Héctor Marcos Timerman géxitine Minister of Foreign Affairs
and Worship—, Andrés Larroque —Argentine Congressindorge Alejandro “Yussuf’
Khalil, Héctor Luis Yrimia —lawyer and former Prasgor—, Luis Angel D’Elia, Fernando
Esteche and an individual identified as “Allan” wlas indicated by the evidence collected,
appears to be Ramon Allan Héctor Bogado; all of wradlegedly conspired to secure the
impunity of the Iranian nationals accused in thgecdealing with the AMIA bombings, by

helping them to avoid investigation and escape Atige justice.

That goal was allegedly achieved through the smnaf a treaty known as
“Memorandum of Understanding between the Governroétihe Argentine Republic and
Government of the Islamic Republic of Iran ...”, wiitook place on 27 January 2013, in
the city of Addis Ababa, Ethiopia.



Said instrument purportedly led to the achievenuérthe goal of impunity through
two main elements: first, the establishment of euti Commission”, whose secret purpose
allegedly was the creation of a new enemy —intrtidacof a false hypothesis— and the
resulting disassociation of the accused Iraniaos fthe case and, second —and allegedly
Iran’s chief interest in the signing the Agreementke negotiation by the Argentine State
of the removal of the “red notices” which were sy Interpol at the request of the judge
hearing the case in 2007, against five of the amtusanians —namely, Imad Fayez
Moughnieh, Ali Fallahijan, Mohsen Rabbani, AhmadyAari, Ahmad Vahidi and Mohsen
Rezai— and which are still in effect. This was mutpdly reflected in Article 7 of the

abovementioned Memorandum.

Those actions —described as criminal— were purdbrtespired by the intention
of the Argentine State to re-establish trade rehetiwith Iran, with a view to satisfying the

energy needs that Argentina had at that time.

The facts and hypotheses on which the accusatitkased were summarized and
maintained in the request for the investigatiogestaf the proceedings to begin, which was
filed on 12 February 2015 by the prosecutor thak tover the accusation made by Nisman

in January.

b) The Trial Court’s Decisian

On 26 February 2015, the judge in charge of Court Nin Federal Criminal and
Correctional Matters for the City of Buenos Airescialed to dismiss the accusation that
gave rise to these proceedings on the groundghbet was no offence (section 180, third
paragraph, Argentine Code of Criminal Procedunel, ardered that copies of the relevant
parts of the file and of the transcripts of theatapped conversations be forwarded to
Court No. 9 in Federal Criminal and Correctionalttdes, Clerk’'s Court No. 18, so that
they would be added to case file No. 11,503/2014 thé context of which Ramoén Allan
Héctor Bogado is being investigated in connectiath whe alleged commission of crimes

that may be prosecuted by the State on its ownametiin accordance with the guidelines



laid down in the decision.

In order to reach this decision, upon analyzing dleeusation and the evidence
produced and suggested, the court concluded tleafattts reported did not constitute a
crime, but that, on the contrary, all the evideoategorically disproved the existence of the

hypothesis formulated by the prosecutor in the satton.

With respect to the implications of the creationtloé¢ “Truth Commission”, the
court held that there was no commencement of eixecand, thus, it could not be relevant
from the perspective of criminal law. It noted thithe accusation contained a glaring
contradiction since, on the one hand, it statedttiecreation of that Commission was the
foundation stone of the plot to give impunity te thccused and, on the other, it recognized
that, due to the lack of time and other obstactes, Commission would never be

constituted and would never operate.

As regards the alleged intention of the Argentineegnment to remove the red
notices, the court asserted that such fact wasdreipon as one of the main arguments of
the accusation and as an essential element of dlzer-ap, since the prosecutor that
presented the accusation referred to such inteappnoximately fifteen times in the filing.

The Court found it odd that no evidence was produoéack such an important statement.

This was coupled with the fact that such asserti@s categorically denied by
Ronald Noble, who held the position of Secretary&al of Interpol for 14 years. In this
respect, the Court stated that Ronald Noble demietbast twice, that the intention of the
Argentine government was to remove the red notcesmaintained that, on the contrary,
its intention had always been to bring the Iran@tzens to justice. Among other
statements, it cited Noble’s words as publishedhgynewspaper Pagina 12rbsecutor
Nisman’s statement is false. No official of the extine Government has ever tried to
cancel the Interpol red notices. In the last twgslal have been completely surprised to
hear such false statements attributed to Mr. Nismdro | knew, in his accusation. On the

contrary, Mr. Nisman, the Argentine Foreign MinistéHéctor Timerman, and each



Government official who | met with and talked abitbis topic, always had the same view:

Interpol red notices against the Iranian citizeragliio remain in effett

The federal judge placed emphasis on the factttie@intention of the Argentine
government was reflected in the exchange of lettesveen the Argentine Foreign
Minister and the Secretary-General of Interpol raftee signing of the memorandum of
understanding. The official letter sent to Interppécifically referred to the issue of the red
notices as follows “.any modifications to the international arrest wamta which were
timely issued to INTERPOL from Argentina in relatio the serious crimes investigated in

the AMIA case may only be made by the Argentingejwdth authority over such cdse

Furthermore, it stated that the future entry intocé of the Treaty Ha[s] no effect

whatsoever on the applicable criminal procedure; oo the status of the abovementioned

international arrest warrarit(emphasis in the original).

The Counsel of Legal Affairs of Interpol, Joel $&i] asserted that “said

agreement implies no change whatsoever in the stafuthe red notices published in

connection with the crimes investigated in the AMB&€E (emphasis in the original).

In view of the foregoing, the court reached theatasion that neither of the two
hypotheses formulated by the prosecutor in his esgfor the investigation stage of the

proceedings to begin may be deemed to constitotiene.

Furthermore, the court dismissed that the “sumiiileppo” was the starting point
of the impunity plan, due to the lack of evidenoel,aspecifically, because of the fact that
the ambiguous —and succinctly ratified— statemeiits journalist about “something” (it
is unknown whether it was a document, a cable paer and there is no information

about its origin) that he “allegedly saw” were safficient evidence.

Moreover, the court carried out a detailed analysisthe transcripts of the
wiretapped conversations provided as evidence efctime in relation to each of those

identified as being responsible for the plot andaboded that there was no proof



evidencing such participation.

c) Trial-court prosecutor appeal

In the appeal against that decision the prosecefmated his line of argument. He
said there were two opposed points of view (one tvasof the accuser and the other was
the trial judge’s), so it was appropriate to opleda ¢videntiary stage in the investigation to
know who was right.

The prosecutor stated that the decision appealathsigwas premature because
some evidence still had to be furnished to be @bleld that the Truth Commission had no
criminal relevance or that there had not beentactgted at removing red notices.

He made a legal analysis of the difficulties tofeténtiate a preparatory act from
execution commencement and repeated that it wasssaxy to investigate to rule out that
the creation of the Truth Commission was not anchetracterized under the “assistance”
mentioned by section 277 of the Criminal Code.

Regarding red notices, he said that in his intégpien of section 81(2) of Interpol’s
Rules on the Processing of Data there would beast lone option under which the removal
of a red notice would not be conditioned to theislen of the judge hearing the case. He
asserted that the position of the accuser woule baen based on that assumption.

In order to make Mr. Ronald Noble’s statements tesss/incing, he said that it was
not valid to dismiss an accusation based on eraadsnewspaper articles as evidence when
such elements had not been ratified in court.

He added that there were still serious doubts atlmireasons why such seventh
section had been added to the Memorandum of Urashelisty, which was operative, and
that it was appropriate to investigate whether ssettion could have objectively been
considered “assistance” to the Iranian indictessthey could resort to such section to

remove the red notices.

d) Decision of the Court of Appeals

It is a decision made up by three different opision
The first of the judges took distance from thel{ceurt judge’s reasoning, as he

considered that the instrument had gone throughhallsteps required in the Republic



(execution and ratification by Congress through Nev 26843).

He stated that the different Memorandum sectiomgileging the formation and
powers of a “Truth Commission” could and have beebject to different questions
(amparo for the declaration of unconstitutionality and wHiis part of case No. CFP
3184/2013/CFC1, currently pending before the Federaminal Cassation Court). That,
however, in that case the possibility that signsugh instrument could be considered
grounds for cover-up had not even been suggeStdis Court, the private accusers or
even the prosecutor of the case, who is an acdusein, did not find any sign in the text
of the agreement of the alleged cover-up crime whas only now been reported.”

The judge stated thdNo accusation intended to be based on the mereabe
expression of the Treaty may seriously be consibire basis of a criminal investigation...
The Memorandum was, in the opinion of this Coungamstitutional, but it was not the
instrument of a criminal act”So he understood that revisiting the criticismigfathe
Memorandum would be analyzing a matter which hesadly been decided and which was
discussed in another case.

He listed the reasons alleged by the accuserdrtwlince in an original manner such
criminal hypothesis as late as in 2015, which wdgdexplained by the fact thate did
not have the elements we have today, which wouwlehtehe illegitimate intent hidden in
the words of the MemorandumHowever, the appellate judge said that such “new”
measures were two: a newspaper article by Josée"Pejaschev entitled “Argentina
negocia con Iran dejar de lado la investigaciotodatentados” (Argentina negotiates with
Iran to dismiss the investigation of the attacksbligshed on Perfil newspaper in March
2011 (and which was based on an unofficial docujnanid the wiretapping of telephone
communications accessed by the accuser in his itgpacprosecutor of the case regarding
the investigation of the AMIA bombing. Most of thatretapping had taken place in 2013
(after the Memorandum was executed in Februaryytbat).

He refuted the reasoning of the prosecutors inblkegarding the fact that the
conversations obtained through wiretapping woulthldsh that the main purpose in
executing the Memorandum would have been the rehadvieed notices by Interpol and
that such hypothesis would be based on the pantitamneratification by Iran, which would
be due to Timerman’s failure in negotiating withelpol Secretary General to remove the



notices. In fact, in that respect, the judge stdated if the Memorandum provided for a
series of measures benefiting only Iranian indgtéedid not make any sense that the mere
“frustration” by the removal of the red flags wouldve caused such State to lose interest
in the ratification thereof. Because, accordindgh® accusation, Iran was interested in the
creation of a Commission which—always accordinght® accusation—could introduce a
new (and false) hypothesis which would definitedyernse Iranians from any liability. If
Iran was the only beneficiary, why didn’t Iran fatit?, the judge asked himself.

In turn, he mentioned serious contradictions in to@nection of information
regarding the commencement of the negotiationsideres “illegitimate”, as sometimes
the year was 2011, then 2010 and even 2006. Hamme@@ detailed analysis of the content
of the conversations on which the accusation wasddwhose main interlocutors were
Luis Angel D’Elia, Jorge Alejandro “Yussuf” Khaldnd Ramon “Allan” Hector Bogado)
and the facts which were publicly known, and highted that, far from being evidence of a
criminal act, those acts established their untinmalure, as many conversations took place
after the information provided by newspaper arsiciich had even been mentioned in the
accusation.

He also highlighted the logical contradictions lie taccusation’s reasoning. He said
that, on the one hand, the accusation stated“thalranian officials had communicated
their historical interest to trade. They did notreaabout the approval or rejection of the
Memorandum of Understandingdnd, then, the contrary was stated: that Iran indesed
interested in executing the agreement.

The judge mentioned the official communication seytMr. Hector Timerman to
Interpol Secretary General on 15 February 2013 evher stated that the execution of the
Memorandum and its possible effective date wouldcaase any change whatsoever in the
status of the international arrest requests. A$ agethe emails sent after Mr. Ronald Noble
filed his accusation against Mr. Hector Timermad &mno journalists. And he concluded:
“Inferences versus statements; suspicion versusimdeats; speculations versus events.
The scales are undoubtedly tipped against the ssookthe accusation.”

Answering the argument of the appellant, who hatkedtthat the statement of the
lower court was false relative to the fact thatyotile judge of the case may order the

removal of the red notices, he explained that witilés true that Interpol’s internal



regulations may give grounds to remove the notitteg, prosecutor does not provide a
single datum from which it can be deduced that somdrom the Argentine government,
or even the Iranian government, performed an a&rnded to ‘force’ the activation of such
power of the Secretary General of InterpoFe concluded that there is no element
exceeding the words of the regulation.

Regarding the alleged creation of a fictitious hyyesis to be introduced by the
“Truth Commission”, the judge drafting the firstinjpn said that the accusers failed to
detail which that hypothesis or the specific cdnition of the indictees would be. And he
added that while the appellant said that the wingtags would support such statement, he
had not assigned evidentiary value to the wiretaggi as he qualified them as “mere
circumstantial evidence”. It is worth highlightinigat in this first opinion the judge of the
Federal Criminal and Correctional Court of Appeglsestioned the arbitrary linking
(without respect for any kind of chronology of dasnd times, and linked by ellipsis, as if
they were continuous) of wiretappings, which weemnscribed by the accuser and which,
in turn, were‘combined with others made in different monthw/ith the sole purpose of
leading to think that mention was made of the a&éegover-up.

In the transcriptions of the wiretappings, the lilsteutors described ‘®mall table”
of negotiation, but, however, they reproduced tliteer@nt news which took placer a
made-up idea of being operators without convictioAhd then:“It could be claimed that
the Memorandum of Understanding was a failure fogeitine diplomacy, an error for
legislative records, a disappointment for those whaught that its text showed progress in
the investigation into the attack, but it is fadetd to consider that it gave rise to a
Machiavellian plan to cover up those responsibletfe hundreds of victims of the AMIA
bombing”.

Finally, the judge explained that the accuserstigieg to open an investigation to
obtain evidence of something the accuser himsedsdwt know. He explained that the
facts and evidence of an alleged crime had to terporated when demarcating the subject
matter of the proceedings, so as to avoid thatrhestigation becomes what is know as a
“fishing expedition”, and he cited a precedent of the very same Ccuetevthe following
was stated‘we would face the paradox that, instead of invgating further to confirm or

rule out a suspicious circumstance that may beveeie in criminal and legal terms, we



would do it ‘just in case’, in order to find anyspicious element. The destruction of the
logical order of surveys is what happened in thésec (...) a thorough and detailed

examination is requested... with the hope that, rat 8me, it provides the basis for

suspecting the commission of a crime. And therecitobe begins again. Devising new
procedures that, in due course, will generate athavith the consequence of violating
constitutional guarantees”.

And he categorically concludetthe appellants insist in keeping a criminal action
open and ongoing, with the hope that, at some tisoenething may show that the
Memorandum was inspired by a criminal intent. S$lyicspeaking, in the light of the
background information reviewed above, the termsiezch an endeavour can only be one:
a perpetual case. Because if nothing existed in 2613thing was alleged in 2014, and
today, in 2015, nothing could be brought, what hapé¢here that the lapse of time will
reverse this situation? On the contrary, the fartbee is from the time in which the alleged
criminal plan might have occurred, the lesser cam the expectation of obtaining
something the accusers can hold on to, in orddetp their case open”.

In turn, the second judge issued a concurring opisubstantially agreeing with the
opinion of the preceding judge, so the decisiothef Court of Appeals was obtained by a
majority.

He opposed the opinion of the preceding judge @t this judge had remarked the
lack of commencement of execution of the allegédioal plan.

He believed that the creation of the Truth Commoissiould not be in itself a way
of “assistance” in the terms of the cover-up criaethere would be no improvement in the
procedural situation of indictees based on that.

But in the hypothesis of the prosecutor that amst# would have to do with the
denaturalization of the legitimate purpose assigteedhe “Truth Commission”, to be
performed through its members (the identity of whemnknown, as the Commission has
never been created), who would fail to perform agicg to the powers granted and would
falsely hold a hypothesis which would be imposedhwhe purpose of deviating the
investigation of the bombing.

He mentioned the fallacious argument of the prasecin trying to prove a

hypothesis by linking different conversation extsawhich had in turn been the starting



point of such hypotheses, as well as the contiad&tincurred by the prosecutors in
holding alternative hypotheses simultaneously. Ais tstage, he remarked that the
accusation had been filed by a representative ePllblic Prosecutor’s Office, so it is an
act of government which, as such, had to be adjustéhe pertaining formal requirements.

Finally, in connection with the facts relevant herehe judge reminded that signing
a treaty with a foreign power is one of the powgmanted by our National Constitution to
the Executive and that such behaviour could nostiiote a crimeper se unless there was
serious circumstantial evidence which could leaduspect otherwise. And he remarked
that it is not up to a court to review the mergsulability or timeliness of an act of another
branch of Government.

The judge who dissented, in turn, stated that adksf appearing as realistic or
“possible” have to be investigated. He said thathipothesis of the prosecutor had been
arbitrarily dismissed when it appeared to be raalis

He agreed with the argument of the prosecutor iat tth was difficult to
categorically establish the division between a grafry act and the commencement of
execution and that, after dismissing the possjbditinvestigating the facts, it could never
be known whether the fact, if any, had been sultfecommencement. He added that with
the evidence requested by the prosecutor whenrneguhe investigation the intention
behind the execution of the Treaty would be knovwareraccurately.

He added that there still were some hypothese® t@Vised before dismissing the
accusation such as, for example, the reasons #riritblusion of section 7 in the
Memorandum of Understanding; the fact that in 20@érpol Executive Committee had
annulled the red notices of several indictees’ sairrders at the request of Iran and
notwithstanding Argentina’s opposition; the reasaig/ an agreement had been reached
only regarding the indictees who had red notices r@ot with respect of the rest; and the
reasons of the different treatment in the creawdnthe “Truth Commission” in the
Memorandum of Understanding regarding other bodgigsh as this recognized by the
international legal tradition.

He finally cited some telephone calls and said thath calls could not be plainly

dismissed, but on the contrary, they should bestigated.



e) Prosecutor’s cassation petition

The prosecutor preceding me in representing thelidPWrosecutor's Office
repeated the arguments of his preceding prosecamar,added:It should also be clear
that | am in no position to issue opinions, herel aow, regarding the criminal nature of
the facts mentioned or about their harmlessness fitee point of view of criminal law; in
my capacity as representative of the Public Progatai Office, | just want to deepen the
investigation of the facts mentioned in the ingedion request with the only purpose of

removing any doubt which may be held in regarchtont...”.

2) Decision which may amount to a final judgment

A decision dismissing a complaint or rejecting aggcutor investigation request
may amount to a final judgment, because it enthds the same facts reported, under the
same assumptions, may not be investigated by treompentending to do so. While the
dismissal of an accusation does not entail the ganmeedural nature ags judicata the
effects are similar from this point of view, as t®unds to dismiss are based on the fact
that the facts reported are not crimes. Similasgemutatis mutandiCFCP, Division lll,
case No. 5994 “Fernandez, Maria Beatriz e Inda, &0duan A. s/ recurso de casacion”
[on cassation petition], petition decided on 15 raaby 2006, record No. 43/2006. The
decision on the merits is dated 6 January 2006ydet4/07.3.

3) Considerations on the case

a) Two lines of argument (factual and legal)

There are two lines of argument in regard to thes@cutor’'s claim. One is of
procedural nature, evidentiary, consisting of thguest to initiate an investigation to prove
different facts included in the accusation becatge considered that the rejection of the
request for the commencement of the investigatagesof the proceedings is premature.

The other line is of legal and criminal nature, a@oasists in determining whether
those facts, even if they were proven, constituterae or not.

| will begin with the second of these lines, be@aiist does not apply in the case,

we cannot venture into the procedural aspect.



b) The prosecutors’ obligation to investigate

Prosecutors have an obligation to use criteria thatl to the maintenance of
criminal proceedings and not to their terminatiétegolutions Nos. 3/86, 25/88, 96/93,
39/95, 20/96, 82/96 of the Attorney General’'s GffiResolutions Nos. 27/99, 39/99 of the
Public Prosecutor’s Office, Resolution No. 32/02twé Attorney General’s Office, among
others). However, it is clear that the proceedittgbe maintained must be criminal, i.e.,
they must have arisen out of a crime. Therefor&pih the beginning of the accusation or
notitia it can be incontrovertibly concluded that the $aatought to light do not constitute a
crime, there is no criminal case to try or maintain

The Constitution forbids initiating and maintainingriminal proceedings to
determine whether a crime has been committed grwizén the conduct in question does
not constitute a crime at first sight. This assuitineg what is intended to investigate is a
crime, whose commission is not certain yet, buhdnway can an investigation begin into
the circumstances of something that is not consdlex crime. What is required to be
demonstrated is whether or not this or that a cemédd have been committed and, to such
effect, the crime must be legally possible.

If it is not legally possible, judges do not hawmstitutional or legal jurisdiction to
investigate anything because such events are eutsgdscope of our authority (Section 19
of the Argentine Constitution). And this is why ookthe judges refers to a “fishing trip”,
because pursuant to our legal system we do not joasgéiction to investigate the conduct
of people just for the sake of it, we can only istvgate illegal conduct.

And in this case, even though all the hypotheseah@faccusation, the request for
the commencement of the investigative stage optbeeedings, the appeal and the appeal
of annulment are considered again and again, there crime to investigate and prove.

The extensive and timely arguments of the triabgidnd the concurring judges in
the decision of the court of appeals have not heémed. They demonstrated through
various means that no crime was committed or attedhgvith all sorts of arguments,
whether alternative, subsidiary or complementary.

But | must add some considerations.

c) The factual hypothesis is not a crime. The Uatise, in exercising its




constitutional jurisdiction, cannot commit crimes

[C.1]. The signing of an International Treaty betnweawo sovereign powers and the
motivations or ulterior motives of the differentt@s involved in previous negotiations,
drafting and enactment, approval or ratification o&ver be the factual or legal basis of a
crime (Sections 27;. 74 (24) and 99 (11)). Whethey are correct, convenient or mistaken
is not the Judiciary’s business, because such matte political and non-justiciable, since,
otherwise, it would affect the duties of the otheanches.

Legislators, advisors, staff members of the Exe@eytetc., may commit crimes in
their personal capacity during the law-making pss¢dut not by enacting and approving a
law in itself.

The alleged spurious intention to cancel or remioverpol’'s “red notices” by the
Argentine government and the creation of the steddlTruth Commission” to build a
false investigation hypothesis cannot, either dbjety or legally, be considered to be the
“assistance” defined in Section 277 (1) (a) of Argentine Criminal Code, or any other
crime.

Claiming that the signing of a treaty constitutexianinal scheme is absurd from a
legal point of view. If the subscription of thistémnational agreement could be understood
(with some effort and imagination) as a materidl @ the fugitives of the “AMIA case”,
whether already provided or attempted, this wowdtlbe a crime either because it would
fall within the non-justiciable constitutional aotity of the Argentine Executive and
Legislative Branches.

It should be noted that the creation of the “Tr@dmmission” and the notice served
upon Interpol on the subscription of the internadgiioagreement are clearly written in the
same agreement and were ratified by the Argentorgg€ess. That is, our legislators, in the
exercise of their constitutional powers, draftedsth provisions. Nothing can be claimed
about covert operations or the existence of hiddetives, because everything is evident.

Moreover, the crimes of inside dealing or relatdterses that may have been
committed in the course of these events bear ra fetationship with the alleged cover-up
scheme, precisely because these crimes deal withcahduct of people having false
influence. Such conduct is being investigated & dhse created to such effect in previous

instances.



[C.2.] Let us pick up where we left off. An intetitnal treaty, in regard hereof, has
the same constitutional status as domestic lawsti(®e31 of the Argentine Constitution).
There are endless provisions of treaties signedhbyArgentine Republic establishing
procedures, institutions and rights that extencestrict the scope of Argentine laws.

Therefore, it must be remembered that, except éenctises of Section 29 of the
Argentine Constitution, the Argentine Congress t(tlsa the legislators, its members)
cannot commit a crime when exercising its constingl powers, as it is sovereign, the
body which decides what is a criminal act and whaibt (Section 75 (12) of the Argentine
Constitution). The Argentine Executive Branch istjmd the complex law-making process,
involving domestic laws and treaties with foreigmwers. Acting within the scope of this
constitutional jurisdiction, they may criminalizecartain conduct and decriminalize acts
that are currently considered illegal. For examplaw No. 23,521 on Due Obedience
(regardless of the fact that it was declared undotisnal and later null and void) gave at
the time impunity to several hundred people, ansl ot possible to consider that this was
a cover-up plotted by those who drafted the ik legislators who enacted it, the president
who approved it and the judges who applied it isesasubmitted to their jurisdiction.

At the federal level, in addition, national legisles are the ones who establish the
proceedings to be held to enforce criminal law.yrmay establish one or several different
proceedings, including after the facts of the désde applied while they do not adversely
affect the rights acquired by the parties). Fomepd, the regime of prison release can be
amended and its immediate application can resulhundreds of people in custody
immediately regaining their freedom but still beisgbject to prosecution (Laws Nos.
23,050, 23,070, 24,390, etc.).

The traditional and unexceptional practice of editran treaties is framed within
said context, which treaties leave out of theirvisions a range of people and crimes,
especially those with minor sentences; so for traasmised of such crimes a request for
extradition will never be admitted when the crim&shbeen committed abroad and the
offender is in our country (for instance, the editian treaty with the Republic of Italy,
ratified by Law No. 23,719, Section 3, punishmehibge maximum term is less than two
years).

Thus, there is nothing abnormal in enacting law®raiing criminal proceedings



and through them, or through substantive crimiaalsl, providing benefits to the accused
and convicted or directly giving them full impunityhis has been said regardless of the
instant case.

It can be noted that it is incorrect, from a legaint of view, to consider that these
mechanisms and constitutional provisions are typksassistance or personal benefit
granted to the offenders. It is for the Legislatureconjunction with the Executive in the
complex process of enacting and promulgating langetide on the impunity of those they
deem appropriate, and they have many ways to d¢Ssation 44 of the Argentine
Constitution, because Congress is vested witheislative power, because it can approve
treaties with foreign powers, Section 75 (22) a2 (©of the Argentine Constitution, which
are administered by the Argentine Executive, Sactif, (11) of the Argentine
Constitution); all this pursuant to the generalgeaure set forth in Sections 77-84 of the
Argentine Constitution which explain how laws arada and enacted, in accordance with
Section 99 (3) of the Argentine Constitution, whigticates that they must be approved by
the Argentine Executive Branch; because it may ioafize and decriminalize certain
conduct when approving criminal law, Section 75)(b2 the Argentine Constitution;
because it may also grant general amnesties, 8e£5i¢20) of the Argentine Constitution;
because the Executive may grant pardons and comseuatences, Section 99 (5) of the
Argentine Constitution, which has been admitted thg Supreme Court in regard to
indictees, when considering that the exercise igfgbwer does not breach Section 109 of
the Argentine Constitution which forbids the Argeet Executive from interfering in
judicial functions, etc.

In short, although this Memorandum gave impunityhte fugitives, which | am not
asserting, it could have been done by those whmedigf in the exercise of constitutional

powers.

d) Red notices

Only judges may request Interpol to issue and dantanational arrest warrants of
people suspected of crimes, leading to an Intespeulated procedure. The orders issued
by the judges in charge of the respective procegsdai the countries where these people

are suspected and considered fugitives are a reggebsit not sufficient requirement. The



other branches of the respective States have rufisggower to be involved in Interpol’s
internal process in this regard or to issue or easach warrants. In turn, this body has
reserved a certain degree of discretion or poweddcide whether to admit the arrest
request and then to intensify such arrest by igsaired notice. And the same applies to its
removal, for which it also provides for a proceduiith hearings, etc. That is, none of this
Is automatic, but it is clear that there is no natsm of requests or orders of the executive
or legislative branches of the States, which singglgoint representatives to the body.

If the agreement establishes that Interpol willrnmgified of its subscription, this
may or may not influence it; the same influenceltidying power of any State may have,
whether involved in the case or not. Furthermareyauld not have any impact on the
development of the case pending before an Argenioige, who would maintain or not the
arrest warrants until he deems it relevant, bechaseas no power to maintain red notices
in force; he can only remove them by communicatimgt he is no longer interested in
arresting this or that person, because the purpbsaech warrants has been fulfilled or for
any other procedural reason of the case.

The procedure to issue or remove red notices i eliferent from that of
extradition and international cooperation treatisbere the Argentine Executive Branch
has constitutional powers to refrain from admittemgequest for extradition made by an
Argentine judge in respect of an indictee who isoall or, conversely, to refrain from
admitting a request for extradition made by a fgmejudge (through the respective

executive branch of his country) in respect of e who is in our country.

e) The meaning of the Memorandum in the criminatpedings

It cannot be denied either that in the existingefat criminal procedural system
governing this case it is not possible to proceesubject a person to it and then make him
stand trial without said person being previouslynswned to personally appear to testify
or refuse to testify before the trial judge (Seasid®294, 295, 306, 307, 346, and related
sections of the Argentine Code of Criminal Procedluthis testimony currently has a dual
nature: it is an act of defence and a necessagge sibcriminal proceedings. If a person
accused of a crime (for which certain requiremerfitsbjective and reasonable suspicion,

based on legal evidence, must be met) does noaappéore the judge to testify, the only



thing left to do is for the judge to order his atrand declare him to be in contempt of
court, because it is considered that he does ndbiruo to law. And the proceedings are
indefinitely halted until such person appears i voluntarily or compulsorily (Sections
288 et seq. of the Argentine Code of Criminal Pdaee). It is possible to continue
investigating and gathering evidence, but the aa#lenot move to another procedural
stage.

It may be noted that this is the current statuthefcase in relation to the people for
whom international arrest warrants have been regdes

This is where the Memorandum is placed within ty&tesm, which is administered
by the Executive and ratified by the Legislaturegarding indictees that have been
summoned to testify, but who refuse to appear ledfwe judge. They have failed to comply
with the order to appear before the court. An aesrant has been issued against them
and they have been held in contempt of court. Tleegedings are halted in a stage well
prior to the trial and no progress can be madehis context, it is clear by reading the
Memorandum that the agreement has no other putpasefor the fugitives to be taken to
trial to testify before the judge, exercise theght of defence and, therefore, for the
proceedings to move forward.

| repeat the same concept. These people, at theentpaio not wish to voluntarily
submit themselves to the jurisdiction of the Argeatcourts and the Argentine Judiciary
does not have the power to make them do so. Whatkeename given to this procedural
act in the Treaty, whatever the interpretationha&f ranian government or the Iranian law,
the truth is that for us it is a pre-trial interedign, because a statement made by an indictee
before the trial judge may not be otherwise intetgal. And it must be remembered that it
is sufficient that the indictees simply appear befithe judge; it is not necessary that they
testify to consider that the requirement has beegt. nfNow, if pursuant to the
Memorandum, other people may attend the interrogaind ask questions, it can be
construed as an amendment to the proceedingsnltbat case, it is within the powers of
the Argentine Congress and the Executive Branch.

Argentina’'s judicial history has seen many "cregitigovernment criminal policy
solutions for the furtherance of the goals purdmegrocedural law (which is considered to

be mainly instrumental). This is so because thesenat a set of rules that are carved in



stone; this is about the implementation of constihal principles with a view to
materializing criminal law in each specific casé@eTcompetent government branches will
seek to establish a mechanism to unlock a spesitiation and which will allow advancing
the aspiration of unveiling the procedural trutimefiefore, using a mechanism other than
the usual one is not extraordinary at all. We arehie presence of the quintessential
difference between the desirable and the posdideideal and the real. And the solution
could be criticized by politicians, by legal schrslaby the parties, etc., but it is the solution
that those who run the Argentine Republic's foremmd criminal policies had the
knowledge and ability to secure.

In fact, by reading the Memorandum it is possildenfer that the judge and the
prosecutor leading the investigative stage of ttoegedings are not bound by the actions
and findings of the Truth Commission, which do hawe any impact on the process as
they are subject to the independent decisions rbgdbe judges hearing the case. Those
actions and findings may not be considered "assistain the terms of section 277 of the
Criminal Code. The Commission's participation hasmore value than that of the endless
opinions, studies, investigations and conclusidmst the various players (journalists,
analysts, investigators, judges) have been offesimghe attack since the very first day it
occurred.

This makes it apparent that the executive and twislative branches of
government, by executing this agreement, with #pcific language, have in no way
hindered the conduct of the criminal process whidhsist, in Argentina is in the hands of
a judge who belongs to a different branch of gorent, completely independent from the
other two.

f) Scheming or conspiring does not amount to thesisiance" required for cover-up

In Argentine criminal law —unlike the Anglo-Saxamadition— there is no crime of
conspiracy, which, generally, would be the agrednwntwo or more persons to do
something unlawful (though not necessarily a crinoe)something lawful but using
unlawful means (though not necessarily crimes).

The only provisions in Argentine criminal law thaintemplate conspiracy are the
crime of treason to the nation (section 216, Crahi6ode), the crime of rebellion or

sedition (section 233, Criminal Code) or to comuttain crimes by military officers



(section 241 bis (4), Criminal Code). That is tg,ghere is always the intention to commit
a crime and it must be the specific crime refetcenh the relevant section.

Not even the crime of criminal association (sec2d®, Criminal Code) is similar
to conspiracy because Argentine positive law regulieing a member of a gang that is
somewhat permanent and was formed for the purpiosenamitting crimes in general (not
a specific one).

The relevance of these remarks in the case at isaddtermined by the fact that
conspiracy punishes behaviours that take placeaddie crime they relate to is committed.
This, however, should not be confused with thengteto commit these offences (section
42, Criminal Code).

This confusion is in fact observed in several reasgs of the prosecution's
arguments and in the dissident vote issued by ieeob the judges of the Court of Appeals
in Federal Criminal and Correctional Matters, asytltonsider that a series of actions
which would evidence agreements among two or meople to materialize arrangements
with a foreign country for purposes of benefitingg@up of fugitives would configure
attempted cover-up or cover-up proper, and woukdeffore warrant that the applicable
investigation be conducted. As can be observedgethegotiations or talks do not amount
to a crime in Argentina because the criminal codesdnot provide for the crime of
conspiracy for cover-up or to achieve something ihaot a crime, as the goal is to attain
something that the executive and the legislatiamties are constitutionally entitled to do.

This is so because the verb "assist" included & dbscription of the crime of
cover-up in section 277, Criminal Code, which pbhasthe crime committed by providing
a personal benefit, may never be construed intipeacise and broad way it is used in the
Request for the commencement of the investigatagesof the proceedings. The verb must
have a clear definition and operate within a sysidmre there is a large number of other
provisions that must remain effective. In this liokthought, any group of people who
submits a bill to repeal a crime, since such bidwd benefit any person accused or
convicted of that specific crime (retrospectiveunatof the more favorable criminal law),
should be considered guilty of cover-up for helpihgse criminals elude the action of the
judicial system. And this would also apply to whee\participated in the debate and

drafting of the bill, who should already be punigleafor alleged cover-up.



4). Final considerations, answers and conseguences

a). The national and international arrests of tngpects were ordered by the judge
hearing the case, not by any other authority.

b). It is irrelevant whether one of the reasonseiatering into the agreement was to
re-establish or intensify commercial or other kafdelationships with the Islamic Republic
of Iran.

c¢). The conduct reported in the accusation caneaomsidered an act of conspiracy
solely due to the fact that it was developed inoafidential manner because diplomatic
relations, on account of their nature, are develapethe strictest confidentiality. Thus, if
they are not revealed it is not because of thairisps subject-matter, but because of their
confidential nature.

d). If an individual decides to appear before tlmurts —irrespective of the
mechanism through which he finally decided to de-sthe immediate consequence of this
action is that the arrest warrant issued in resplestich individual must be removed and, in
this case, the red notices as well. This could drppen after the completion of the
hearings at which the indictees are to declarerbdfe judge hearing the case.

If this is so, it is contradictory with the abowe &rgue that Iran’s interest in the
agreement had declined and that, on account qgfitliad not ratified the agreement.

The communication sent to Interpol informing of tgreement has no significance
in Argentine criminal procedure. Furthermore, inist part of a procedure established by
Interpol to cause the removal of the red noticeterpol’s procedure for the issuance and
removal of red notices does not require such a camgation, i.e., the communication in
itself is not sufficient to remove the notices. Témmmunication is provided for in the
agreement because Interpol had been involved insditiement of the dispute through
negotiations (see, for example, Interpol’s officntices dated 14-Sep-2009, 3-Oct-2009,
and 10-Mar-2010).

Neither the Argentine Republic nor the Islamic Rapuof Iran by themselves, nor
the agreement entered into by both countries, caonatically cause the removal of the
red notices. Hence, all the arguments built onbidws of the fact that this was the core of

the agreement fall apart.



e). If, after being subject to questioning, and rugbe determination of their
procedural situation, the indictees flee again,disebedience declaration and the national
and international arrests should be issued agathdyudge hearing the case, which would
cause the reinstatement of the red notices that bemh previously removed. Thus,
everything would start again because in Argenttnia not possible to subject an absent
party to trial. Hence, the Memorandum and the piseding it have no greater scope than
that of any procedural conduct by any party subfech trial in any case being heard in
Argentina.

f). The “Truth Commission” has no power to issugalerulings, nor any influence
on the case apart from its opinion, which the judgey take into account. Therefore, there
Is no point in building arguments on the basistafisg that the Commission’s conclusions
are pre-arranged to generate a false hypothesis.

g). As stated above, it is not important to consibether the reported acts are
preparatory, execution, or consummation acts otthee of cover-up because, in order to
do so, the existence of all the objective elemehtsuch crime should be determined first.
As | have stated before, this is not the case lsecthe purported “help” does not have the
legal objective result of facilitating the evasioinustice.

h). The case does not fall within the group of stigations whose closing is
considered untimely because the present case dinmvestigating certain conduct that
does not constitute a crime.

i). Both the prosecutors who acted before me aeddibsident vote have raised a
deceptive argument which consists in maintainireg the hypothesis of the accusing party
may point to the existence of a crime or to a neme. This requires further investigation
for its determination.

What this reasoning omits is that the legitimizataf an investigation to determine
whether in a given situation there was a crimeatri$ not, insomecases, only a matter of
evidence, but irall cases it is a necessary requirement to clearlgradgte which is the
crime that constitutes the subject-matter of thvestigation. In the phrase “I want to know
if this or that crime was committed” the informatics implied and there is no doubt that
what the accusing party is intending to prove eifety constitutes a crime, which, as can

be seen, does not happen in this case. If repocts @s “they are dealing narcotics in the



house next door” or “this guy killed that other §ugr a report informing that a purse was
stolen are received, we must investigate them erb#sis that dealing, kiling someone or
stealing are crimes. But if the report aims atnigyito prove whether a man is being
unfaithful to his wife because he has a concubsueh investigation is not admissible
because adultery is no longer a crime in Argentfoamer article 118 of the Argentine

Criminal Code).

In this case, as was stated above, the allegedh@itteo have the red notices
removed and the creation of a commission that wassue an opinion on the case cannot
constitute the basis of a crime because they arénstances of the “help” established in
article 277 of the Argentine Criminal Code, as tli@y within the powers granted by the
Constitution to the other branches of Governmerticlv are beyond the scope of the
Judiciary.

According to the principles of no crime or punismevithout prior law, the
principle that everything which is not forbiddenalowed, and the principle that actions
can only be punished when they harm others (astid® and 19 of the Argentine
Constitution), Argentine law requires that the mépd and investigated conduct constitute a
crime and not just any act (articles 174, 176, 188 188, among many others, of the
Argentine Criminal Procedural Code). In keepinghwthis, article 180 of said Code
provides for the dismissal of the accusation atidlar195 provides for the rejection of the
request for the commencement of the investigatiagesof the proceedings only in respect
of acts that do not constitute crimes.

This explains why one of the appellate judges esqwé that the aim of the request
for the commencement of the investigative stagthefproceedings and of the appeal was
to keep an investigation ongoingeternum not because the facts could not be proved but
because what they are trying to demonstrate ate tlaat cannot constitute a crime.

J) All the evidentiary measures proposed by thst finstance prosecutor, as well as
those suggested by the dissident appellate ju@djeyithin the scope of the above. They
are totally inappropriate because their applicatiauld only lead us to the same point in
which we are today, and to the confirmation of Hipeses that do not involve crimes.

k). Finally, it is not necessary to deal with tleewasation of the alleged appraisal of

evidence submitted by the Argentine Treasury Aggr@eneral’'s Office because, to solve



the case in keeping with the reasoning that has fwed here, such evidence is of no

significance.

5) Final considerations

As can be seen, it is not possible to move forwaitth the procedural proposals
aimed at proving some facts of the accusation kscauch facts do not constitute crimes.

As a consequence, since the requirements of ait@Bet seqof the Argentine
Criminal Procedural Code are not met, and as tligguhas the power to reject the
prosecutor’'s request for the commencement of thesiigative stage of the proceedings
made in this case (article 195 of the Argentinemral Procedural Code), | resolve to
dismiss with good reason the recourse filed by félew prosecutor who acted in the
preceding stage (article 443 of the Argentine QmahProcedural Code).
Prosecutor’s Office No. 4, 20 April 2015.



